
MANAGING GENDER, PREGNANCY AND FAMILY RESPONSIBILITIES IN THE 
WORKPLACE

Victoria L. Herring, Des Moines, Iowa
www.HerringLaw.com

August 1, 2008

I.  SOURCES OF EMPLOYER/EMPLOYEE RESPONSIBILITIES

1.  Local, State and Federal civil rights laws
1. City Ordinances:  §216.19 [cities of 29K population  ]

1.   Ordinances available on ICRC website:  http://
www.state.ia.us/government/crc/statutes/index.html

2. State law:  Chapter 216, Iowa Code
1.  now includes Sexual Orientation & Gender Identity, although 

some localities had already adopted similar provisions in 
their Ordinances

1. Gender Identity:  § 216.6(10)
2. Sexual Orientation:  § 216.6(14)

3. Title VII, 42 USC § 2000e [as amended] 
1. Pregnancy Discrimination Act [1978 amendment to Title VII]

1. see §216.6(2) for state law

4. Americans with Disabilities Act
5. Equal Pay Act of 1963, 29 USC §206(d)
6. Family & Medical Leave Act, FMLA [29 USC § 2601, & regulations]

2.   Other Sources:
1. Equal protection in state and federal constitutions
2. Common law claims [breach of contract, employment torts]

II.  ISSUES ARISING IN MANAGING RESPONSIBILITIES

1. Various issues confront employers, managers and employees dealing with  
the intersections of gender, pregnancy and family responsibilities:
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1.  Leaves of absence [maximum leave of absence policy, strict 
attendance policy]

2.  policies about telecommuting and off-site work

3.  mandatory overtime

4.  required work schedules;  part-time workers

5.  stereotyping

6.  flexible work schedules

7.  child care and transportation issues

8.  family friendly workplace policies [work/life balance benefits, 
nontraditional scheduling, adoption and foster care assistance]

2.  EEOC Enforcement Guidance on Unlawful Disparate Treatment of Workers 
with Caregiving Responsibilities.

1.  EEOC Enforcement Guidance: http://www.eeoc.gov/policy/docs/
caregiving.html

1.  EEOC also provides Questions & Answers at its site, discussing 
the guidance in layperson terms

1.  discusses stereotyping & subjective decisionmaking
2.  treating male caregivers differently from female 
caregivers
3.  discrimination against working fathers, pregnant workers

2.  Caregiving is not a protected class, but when illegal disparate 
treatment based on a protected characteristic occurs, then it may 
often affect a caregiver.

1.   race and sex as protected characteristics
2.  disability protection if a worker is discriminated against 
based on association with an individual with a disability

2.  Result of hearings before the EEOC into the issue of “Family 
Responsibilities Discrimination” in spring 2007
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1.  Legal theory developed in some cases in states to deal with the 
type of treatment based on stereotyped views of women and others  
with significant roles in caregiving
2.  Case law in some places has developed a recognition that such 
a theory may, in the right case, provide a theoretical foundation for 
the evidence of discrimination.

2.  Employer ‘Best Practices’
1.  adding family responsibilities discrimination to antidiscrimination 
policies in personnel handbooks
2.  educating supervisors about what constitutes caregiver 
discrimination 
3.  examining hiring, attendance, leave, compensation, and 
promotion policies to make sure they are free from biased 
standards 
4.  reviewing criteria for hiring and promotion to see if they 
disadvantage employees with family caregiving responsibilities 
5.  incorporating training about the stereotypes and assumptions 
that underlie FRD into existing diversity training, or providing stand-
alone training on the topic, and 
6.  looking objectively at what types of employees are doing what 
types of work in the company: if the most important work and most 
desirable assignments include only non-caregivers such as women 
without children and men who either don’t have children or who 
have someone at home to take care of family work, that may signal 
FRD. 

2.  Amendment of the Family and Medical Leave Act in January 2008 permits a 
“spouse, son, daughter, parent or next of kin” to take up to 26 workweeks of 
leave to care for a “member of the Armed Forces...undergoing medical 
treatment…”;  the Department of Labor is now proposing new regulations to 
implement this enactment.

1.  Amended FMLA:  http://www.dol.gov/esa/whd/fmla/fmlaAmended.htm
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Cases involving “Family Responsibilities Discrimination”
Bases of gender, disability, etc., stereotyping

Stereotyping about gender was first deemed to be a violation of Title VII in 
Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989). In Price Waterhouse, Hopkins, 
a female  manager in an accounting firm, was denied partnership after she failed to 
conform to gender stereotypes. During the review process, “[o]ne partner described her 
as ‘macho;’ another suggested that she ‘overcompensated for being a woman;’ [and] a 
third advised her to take ‘a course at charm school.’ “ Id. at 235.  Hopkins was also told 
that “in order to improve her chances for partnership ... [she] should ‘walk more 
femininely, talk more femininely, dress more femininely, wear make-up, have her hair 
styled, and wear jewelry.’” Id.  The idea was that penalizing a woman for not conforming 
to a stereotype of how she should act constitutes gender discrimination.  

In Back v. Hastings on Hudson Union Free School District, 365 F.3d 107 (2nd Cir. 
2004), the Second Circuit extended this logic to remarks about the incompatibility of 
motherhood and employment.  The Back court found that evidence that stereotyping of 
women as caregivers can be evidence of sex discrimination and that the employee did 
not need to put forth comparator evidence to prove her case. 

Liu v. Amway Corporation, 347 F.3d 1125, 1134 (9th  Cir. 2003) (supervisor’s pressuring 
employee to reduce her leave, changing her status from “pregnancy leave” to “personal 
leave,” issuing a negative performance evaluation while the employee was on leave, 
and supervisor’s hostile attitude towards the employee was enough evidence to 
preclude summary judgment for the employer).
           
Batka v. Prime Charter, Ltd, 301 F.Supp.2d 308, 310 (S.D.N.Y. 2004)[hostility following 
announcement of intent to take FMLA leave].  

Other examples of FMLA claims for FRD are:·         

Van Diest v. Deloitte & Touche, 2005 U.S. Dist. LEXIS 22106, 2005 WL 2416921 
(N.D.Ohio 2005). The court upheld an FMLA retaliation claim filed by a receptionist after 
she took FMLA leave to care for her sick mother. The court reasoned that she was 
terminated one month after requesting FMLA leave and had always received good 
evaluations prior to her termination.

 Lincoln v. Sears Home Improvement Products, Inc., 2004 U.S. Dist. LEXIS 402, 2004 
WL 62716 (D. Minn. 2004). The court rejected the employer’s argument that the plaintiff 
was fired because he failed to return the FMLA paperwork when he took leave to care 
for his mother who suffered from depression after his father’s death. The court reasoned 
that the plaintiff gave the employer sufficient notice and that the employer failed to 
provide him with notice of his FMLA rights when his father was ill and denied plaintiff’s 
leave requests during both his mother’s and father’s illness. 
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Knussman v. State of Maryland, 65 F. Supp.2d 353 (D.Md. 1999). The Fourth Circuit 
upheld an award of $665,000 in damages, attorney’s fees, and costs to a father who 
sued under FMLA after his employer refused to grant his request for leave to care for 
his newborn child.

Sallis v. Prime Acceptance Corp., 2005 U.S. Dist. LEXIS 16693, 2005 WL 1950661 
(N.D. Ill. 2005). The court denied summary judgment in FMLA claim filed by employee 
who claimed that after requesting and obtaining approval to care for her mother, who 
had emphysema, the employer began changing her job duties, gave her written 
warnings threatening to terminate her if she took more time off from work, assigned her 
more difficult accounts, and terminated her. 

Wagner v. Dillard Department Stores, 2001 WL 967495 (4th Cir. 2001).  District Court’s 
finding of discrimination upheld in a case involving a pregnant woman who was not 
hired because her potential employer feared she would take family leave. 

Fisher v. Rizzo Brothers Painting Contractors, Inc., 403 F.Supp.2d 593 (E.D. Ky. 2005).  
The employer told a pregnant employee that in fifty-four years, the company had never 
had a pregnant employee, that her pregnancy was viewed as an “inconvenience” by her 
co-workers, and that she would not want to return to work after the birth.  The employee 
suffered from complications to her pregnancy and required leave.  The employer told 
the employee that any leave would be unpaid and did not advise her of her rights under 
the FMLA.  The employee asked to be “laid off” to collect unemployment.  When she 
contacted her employer to be re-hired, she was told that there was no position for her. 
She sued claiming interference with her use of FMLA rights.  The Court denied 
summary judgment finding a question of fact as to whether the employee would have 
returned from leave.

Some examples of ADA Association cases include: ·         

McGrenaghan v. St. Denis School, 979 F. Supp. 323 (E.D. Pa. 1997). The court held 
that an employer violated the ADA’s association clause when it transferred a teacher 
with a full-time position to a half-day teaching, half-day resources and position shortly 
after her son was born with a disability. 

 Abdel-Khalek v. Ernst & Young, LLP, 1999 WL 190790 (S.D.N.Y. March 5, 1999, as 
amended April 7, 1999). The court upheld plaintiff’s ADA claim that she was not hired 
because her daughter had serious health problems, reasoning that (1) the defendant 
knew the plaintiff’s daughter had a disability and (2) the plaintiff was the only member of 
the technical staff not hired when the defendant acquired her former employer.
 
Miller v. CBC, 908 F. Supp. 1054 (D.N.H. 1995). The court upheld an ADA claim filed by 
a female manager who said the her employer told her she should stay home with her 
kids (twins and a son with Down Syndrome) and that having a son with a disability 
made her unpromotable.        
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 Gower v. Wrenn Handling, Inc., 892 F. Supp. 724 (M.D.N.C. 1995). Denying summary 
judgment on ADA association claim because high medical bills for several surgeries 
related to plaintiff’s son’s eye disorder may have been a factor leading to plaintiff’s 
termination.·         

Deghand v. Walmart Stores, Inc., 926 F.Supp. 1002 (D. Kans. 1996). The court denied 
employer’s motion for summary judgment, reasoning that (1) most of relevant 
adverse employment action occurred soon after plaintiff’s husband’s mental breakdown; 
(2) plaintiff’s supervisors told her that her husband’s condition caused her too 
muchstress, and (3) plaintiff’s supervisors told her that the employees she supervised 
were uncomfortable with her because of her husband’s disability. 

Tyndall v. National Education Centers, 31 F.3d 209 (4th Cir. 1994). The Fourth Circuit 
upheld the district court’s rejection of ADA association claim, reasoning that the 
plaintiff’s termination resulted from her record of past absences and need for additional 
time off and not the employer’s assumption that she would have to miss work to care for 
her disabled son. 

Potts v. National Healthcare, 961 F.Supp. 1136 (M.D. Tenn. 1996).  The plaintiff’s 
inability to present any evidence that the employer knew about his two daughters’ 
disabilities or his family’s health insurance claims led court to grant summary judgment. 

 Theroux v. Singer et al, 21 Mass.L.Rptr. 187, 2006 WL 1745788 (Mass.Super.)[breach 
of contract claims]. 
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