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Creative advocacy in
voluntary alternative
dispute resolution

Resolving employment dz'spmes without going to trial
can serve your client well.

VicTtoORIA .. HERRING

itigation is great for creating

courtroom drama and testing

lawyers’ analytical and theatrical
skills. One of the reasons TVand movies
often depictlawyers as heroes is that we
are trained to enter the courtroom like
skilled duelists, seeking to right the
wrongs done to our clients. In employ-
ment cases, the idea of the lawver as
champion, advancing notonlyhisor her
client’s interests but also those of the
general public, is particularlyappealing.

Despite the importance of winning
cases at trial, some cases are best re-
solved in less confrontational ways. one
of whichis known asalternative dispute
resolution (ADR).ADR can range from
informal setilement discussions and
voluntary mediations with a neutral
third party to mandatory arbitration,

Here, the term focuses on voluntary
methods of resolution, since being
forced into an arbitral forum is only a
change in forum, not a change in the
method of resolution. When partiesen-
ter voluntarily into a mediation, they
can obtain many of the benefits of a for-
mal fact-finding while a more meaning-
ful resolution is crafted.

In employment cases, where plaintfis
oftenneed aspeedyand meaningful res-
olution, ADR can make a lasting differ-
ence in your client’s life and should be
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considered early on. Unfortunately, too
few lawyers—on both sides of employ-
ment disputes—seek truly creative re-
sults for their clients. Many defendants
and their counsel believe that writing a
checkis the onlyway to resolve adispute
in emplovment cases.

If plaintiff attorneys approach ADR
creatively, they may be able to educate
defendants to look beyond dollar signs
to the parties’ realmotivations. Doingso
can avoid expensive conflictand achieve
meaningful resolation.

There is certainlya place forlitigating
disputes in civil court, with either a

judge ora jury as the neutral decision-

maker. But in certain circumstances,
ADR is the better choice. Why and how
should you and your client undertake
voluntary efforts to resolve a problem?

The why

A plaintiff’s right to a trial by jury—
and alawvyer’s delight in a potential Per-
rv Mason moment—need to be bal-
anced against the plaintiff’s need fora
positive, meaningful closure of an un-
pleasant experience. Early on, plaintiff
lawvers need to outline for their clients
every alternative to filing suit and pro-
ceeding to a jury trial—and why they
should consider these options. Some
reasons to pursue ADR follow.

Showing good faith and rationality.
Exploring the plaintiff’s willingness to
settle the dispute early is crucial. Do-
ing so will educate the clientabout the
unpleasantrealities of litigation down
the road.

Also, if the plaintff is willing to dis-
cuss a quick resolution but the defen-
dantisintransigent, you will have a basis
for obtaining full feesand expensesin a
fee-shifting case. Unreasonable defense
objections to your client’s proposed res-
olution will establish the necessity of any
time and expense you putinto the case.

Public policy. As most employment
law practitioners know, finding a rea-
sonable accommodation through the
“interactive process” outlined in the im-
plementing regulations of the Ameri-
cans with Disabilities Act' (ADA) is a
strongsignal that partiesin disputes over
disabilitiesand accommodationsshould
work things out.” Congress has also pro-
moted ADRasamethod of resolving cit-
izens' disputes with various federal
agencies. stating thatif the partiesagree
to a dispute resolution proceeding, the
agency may use it.’

The U.S. Supreme Court'sdecisionsin
Faragher v. ity of Boca Raton' and Burling-
ton Industries, Inc. v. Ellerth® sent parallel
messages. The message for employers
was that they cannot ignore sexual ha-



rassment, and although complainants
can pursue sizable remedies for that be-
havior, employers can take affirmative
steps to lessen their liability exposure by
issuing clear policies and acting appro-
priatelyif a complaintis raised.

A separate message from these opin-
ionswas foremployees: Theyshould not
only object to harassment butalso report
it. These cases hold that where a clear
and effective company policyisin place.”
employees who believe they have been
subjected to sexual harassmentmust oy
to resolve the situation using the em-
ployer'sgrievance procedures before fil-
inga complaint,

Thus, both the Supreme Court and
Congress have endorsed an ADR frame-
work for putative litigants in two signifi-
cant areas of employment discrimina-
tion. Certainly, plaintiffs should file
necessary complaints and prosecute
them fully, but if the dispute can be
worked out, public policy appears to fa-
vor doing so.

Closure. An importantfactor favoring
voluntary mediation is that the plaintff
can propose his or her preferred reso-
lution and obtain closure of an employ-
mentdispute. Thisis especially effective
in cases where vour client has, for exam-
ple. moved on to a new job, and vindi-
cation of the alleged wrongis no longer
his or her central aim. A prompt resolu-
tion also allows the client to be compen-
sated relatively quickly. Both points are
frequently more important to clients
than pushing a principle through the
court S_‘S[EI“ =

An opportunity to have a say. ADR is
better than litigation at defusing emo-
tionsand findingaresolutdon because it
provides a forum conducive to laving
out the facts in the dispute and the par-
ties” concerns. Not only does ADR usu-
ally occur early in the case, before posi-
tions have hardened, but the partiesare
there voluntarily and thus are open to
engaging in a discussion,

Defendant employers often have
goals similar to those of plaintff em-
plovees, because early resolution is
more cost-effective than trial. An our-of-
court settlement also sends a positive
message [o present employees that the
emploveris willing to work with employ-

eesand look to the future. Thatis partic-
ularly true where, in the wake of ADR,
the employerrevisesits proceduresand
improves its handling of emplovment-
related disputes.

A meaningful result. Most important,
ADR gives plaintiffs an opportunity to
obtain the results they need when they
need them, structured in the most ben-
eficial way possible.

Forexample. in financial settlements
vou and vour client can work with vour
opponent and a mediator—within the

every method worksin each case. When
voulearn to use ADRwell, vou can adapt
the following techniques to particular
employmentdisputes vou handle.
Prepare thoroughly. Mediation is an
opportunity to present your best case
on your terms, without having to con-
form to courtroom procedure or deal
with aggressive defense tactics. Make
sure vour client understands this, so
that he or she will better value your ef-
forts to resolve the case without rial. As
with any mediation, prepare vour client

A letter of apology or reference, the transfer of

property, or the cleansing of personnel files may
resolve a dispute in ways that benefit the plaintiff
more than money could.

limits of the present convoluted tax law’
and the scope of your pleadings and
facts*—to apportion damages to non-
taxable eventsand provide something of
value to the client withoutincreasing his
or her tax liability. Payments that are re-
lated toworkers’ compensation benefits
or damages on account of personal
physical injuries may be excluded from
taxable income.” And it may be possible
tosplit the settlementproceeds into pay-
ments to be made over time, helping
your client to budget for the future. In
any case, have your client work closely
with his or her tax adviserin working out
any resolution,

ADR canalso address the client'snon-
monetary needs. I have either partici-
pated in or know of negotiations that re-
sultedin letters of apologyorreference,
transfer of property, cleansing of per-
sonnel files, or other steps that resolved
the disputes in ways that benefited the
plaintffs more than money could.

The how

No matter why you and vour client
choose ADR, engaginginiteffectivelyis
key 1o its success. Unproductive or
counterproductive discussions waste
time and money that could be beuer
used preparing for trial. There are
many ways to resolve conflicts, but not

for the process.

As vou do when preparing a case for
jury trial, prepare vour client to make a
good impression, since the mediator
and opponentwill be sizing him or her
up as a possible witness on the stand.
Also, draft a statement of the facts and
law on yourside. You mightalso consid-
er assembling an exhibit book for the
mediator and your opponent, to show
how effectively you would be able w0
presentyour case to a jury.

You need to convince the mediator
of the legitimacy of your client’s claims,
so the mediator can advocate for your
client when meeting with your oppo-
nent. What holds true in litigation is
also presentin mediations, and the best
mediations focus on the seminal issues
and facts,

Determine, and act on, your client’s
needs and desires. Most employment
cases can settle with the simple payment
of money. However. some defendants
never want to pav Q!1(11[gll. and some
plaintiffs want too much. Especially in
employment liigation. plaintiffs often
have otheragendas and concerns, since
so much of any plaintiff’s time, energy.
and emotions are invested in his or her

VicToria L. HERRING frractices em-
ployment law in Des Moines.

TRIAL August 2004 41



WORKERS' RIGHTS

job. A resolution that addresses those
concerns—by, asnoted above, providing
a letter of apology or removing certain
records from a personnel file—may
lessen the amount of money needed to
settle, making it easier for the defendant
to meetyour client's needs.

Creatively addressing your client’s
true concernsshould be the main thrust
of your negotations. Inn some cases, your
client might need medical care, health
insurance, or job placement services

often treated as part of vourclient’s tax-
able income."

Undtil the tax laws are changed, you
need to alert your client to the tax ram-
ifications of any settlement and en-
courage him or her to retain an inde-
pendent tax adviser. Consider inserting
into monthly billings a paragraph sug-
gesting thatyour clientdo thisand refer
him or her to the advocacy page on the
Web site of the National Employment
Lawvers Association (www.nela.org).

You may think that you’re settling for $300,000,

but your client might net substantially less, leaving

him or her feeling embittered.

that a defendant who balks at an out-
right cash settlement may be willing to
pay for.

This approach has helped settle cas-
esThandled that otherwise appeared in-
capable of resolution. My clients were
able to put their lives back in order and
move on. Inseveral cases, the employers
learned valuable lessons from the pro-
cess and improved their procedures,
heading off further litigation and un-
pleasanmess for their employees.

Learn the real value of the settlement.
You may think that you're settling for
$300,000, but vour client might net sub-
stantially less, leaving him or her embit-
tered. Be careful in calculating the set-
tlement amount and consider these
three factors:

First, structuring or delaying pay-
ments may be necessary to reach settle-
ment, butany delay will cutinto the set-
tlement’s monetary value.

Second, your feesand litigation costs
will further decrease the total amount
the clientwill receive.

Third, and most important, taxation
can affect settlement amounts. As ex-
perienced emplovmentlitigators know,
asettlement mayresultin an increased
tax bill forvour client because of the al-
ternative minimum tax and because
the federal tax code treats some types of
damages as taxable income to the
client. Also, your fees and expenses are
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Atno time should you attempt to de-
termine your client’s tax liability. Not
only are most plaintiff lawyers not
trained in the law of federal taxation,
but your fees and expenses may place
vou at odds with your client. Having
vour client’s tax adviser work out the fig-
ures is best foreveryone.

Make sure the litigants attend the me-
diation sessions. Your client should al-
ways be present: He or she will see how
vou advocate and how the otherside re-
sponds, will be able to talk with the me-
diator, and will better understand the
strengths and weaknesses of the case.

The only exception is in sexual ha-
rassment cases, where vour client may
notwant to confront his or her employ-
er or harasser directly. Encourage your
client to attend at least the inidal discus-
sions to look the opponent in the eye
and show that he or she is willing and
able to follow through with litigation.
That may be just enough for the defen-
dant to realize that a settlement would
be preferable to a trial.

Even more important, insist that the
people on the employer’s side who
would have to attend a trial are present
at the mediation—not just the check
writer. Onlyif theyattend the session will
theyunderstand the difficulties of their
case; onlyif theymake thatcommitment
to mediate will your client value any set-
tlement proposals they make. Just get-

ting the two partiesina roomat the same
tme, even if only forabrief opening dis-
cussion, may be fruitful.

The main pointis to be serious in your
attempts to move toward an early, peace-
ful resolution of the conflict. The more
you focus early on mediation and settle-
ment as an alternative to litigation, the
easier it will be for you to effect truly
meaningful results for your client.

This does not mean that vou should
not take your cases to court. In fact, only
a lawyer known as a formidable litiga-
tor can seriously promote settlement
through mediation. Part of the defen-
dant’sriskis the possibility of losing at tri-
al: the betteralitigator you are, the riski-
er trying the case will appear to your
opponents and the more willing they
will be to settle.

If. ultimately, the case cannot be re-
solved. vou and vour client will know
that you have done everything possible
and that you have no alternative but to
go to trial. |
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